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New Perils for Gontractors in
the ‘Greening’ of Gonnecticut

For the past five years, Connecticut has attempted to join
the green building movement, with limited legislative success.
Connecticut adopted a Green Building Code back in 2007 that
required state-funded projects to implement certain green build-
ing construction standards to public buildings; however, that law
met with serious scrutiny. The Green Building Code required the
Connecticut State Building Inspector to mandate that any new
building over $5 million, and any renovation to existing buildings
that exceeded $2 million, meet or exceed LEED standards. Fol-
lowing passage of that law, Connecticut’s Attorney General issued
an advisory opinion that the Green Building Code was most likely
unconstitutional because it took powers away from the state and
delegated them to an unregulated third party, namely the United
States Green Building Council, which sets the LEED standards.
Connecticut’s contracting community recognized the law was
uncertain and unworkable, and pushed for its overhaul. On July
8, 2009, Connecticut formally joined the green building movement
with the adoption of Public Act 09-192, an Act Concerning Green
Building Standards and Energy Efficiency Requirements for
Commercial and Residential Buildings (the “Green Build-
ing Standards Act”).

The Green Building Standards Act
attempted to rectify the con-
stitutional problem iden-
tified by Connecticut’s
Attorney General by
removing the man-
date that commer-
cial and residential
buildingsandbuild-
ing elements meet
or exceed LEED
standards. Instead,
the Green Build-
ing Standards Act
only requires the
State Building Code
to reference nationally
accepted green building
rating systems such as LEED.

By Timothy T. Corey, Jared Cohane and Michael J. Pendell

More significantly, the Green Building Standards Act no longer just
applies to public buildings, but also to private construction.

Under the Act, the State Building Inspector and the Codes
and Standards Committee must revise the State Building Code to
require commercial and residential buildings and building elements
be designed to provide optimum cost-effective energy efficiency
over the useful life of the building and to incorporate the 2012
International Energy Conservation Code, no later than 18 months
after the publication of said code. The Act also mandates revisions
to the State Building Code to include provisions requiring certain
newly-constructed buildings of or over a specified minimum size,
or a major alteration of a residential or nonresidential building, to
meet or exceed optimum cost-effective building construction stan-
dards concerning the thermal envelope or mechanical systems.
This includes standards for indoor air quality and water conserva-
tion, and the lighting and electrical systems of the building.

The Act requires that the new code provisions reference nation-
ally-accepted green building rating systems, including, but not lim-

ited to, the Leadership in Energy and Environmental Design
rating system, the Green Globes USA design
program, as established by the Green
Building Initiative, the National

Green Building Standard, as

established by the National

Association of Home
Builders, or an
equivalent rating
system approved by
the State Building

Inspector and

the Codes and
Standards
Committee.
Contrac-
tors must set
forth a meth-
odology for dem-
onstrating compliance
with one of these stan-
dards through third-party
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verification of compliance at the time of
application for a certificate of occupancy.
Connecticut is, by no means, ahead of
the curve in the green building movement.
However, its efforts to establish green
building standards in both the public and
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From a legal standpoint, the revisions to
Connecticut’s Building Code required by
the Green Building Standards Act have the
potential to increase a contractor’s legal
liability to the owner. At the very least,
there will undoubtedly be additional and
unfamiliar claims associated with the tradi-
tional theories of legal liability. Contractors
married to traditional, time-tested building
methods and the standard materials used
on construction projects can be caught

off guard by the potential for increased
g exposure to financially devastating claims.

BOND & INSURANCE COUNSELORS Because the landscape for contractors is

changing quickly as green building laws

P.O. BOX 330910 « WEST HARTFORD, CT 06133-0910 take shape, it is important that contractors
Telephone: (860) 953-6881 « Fax: (860) 953-4059 take steps to address and manage the
E-mail: mark@kerinagency.com additional risks inherent in any new build-

ing trend before the first pair of work boots
MARK E. KERIN hits the project grounds.

WILLIAM COSCARELLI, JR. RICK IVES Design and material risk

In a traditional construction project,

design documents flow down from the

Website: www.kerinagency.com architect, through the owner, to the con-

tractor and then from the contractor to the

subcontractors, suppliers, and fabrica-

INSURANCE NEEDS SINCE 1958 tors. In the typical design-bid-build con-

text, the contractor has little, if any, input

SERVICING YOUR BONDING AND

DIRECT: (203) 488-2500
FAX: (203) 488-4538

ARPAIA
WWW.BAC-INC.COM
EHAPMAN

BLAKESLEE ARPAIA CHAPMAN
INCORPORATED

BLAKESLEE

ENGINEERED CONSTRUCTION

=

P.O. Box 835 TR . st
231 Shunpike Road, Cromwell, CT 06416
200 NORTH BRANFORD RD. ¥ B EAL wariaient a a4
BRANFORD, CT 06405-0835 PH:860-529-7714  FX

www.arbori OCOrp.CcOom

26 / CONNstruction / Summer 2011



during the design phase. This downward
flow of design documents and design
information defines and reinforces the dis-
tinct roles, responsibilities and liabilities of
the contractor. This scheme provides the
contractor with its most potent weapon
- in this context, the owner impliedly war-
rants the adequacy of the plans and speci-
fications. This is sometimes known as
the “Spearin Doctrine,” after the seminal
Supreme Court case, US v. Spearin, 248
U.S. 132 (1918). In Spearin, a contractor
sought to recover from the government for
the government’s failure to provide accu-
rate plans reflecting the overflow issues
which preexisted at the Brooklyn Navy
Yard. The Court held: [lJf the contractor
is bound to build according to plans and
specifications prepared by the owner, the
contractor will not be responsible for the
consequences of defects in the plans and
specifications.

This responsibility of the owner is not
overcome by the usual clauses requiring
builders to visit the site, to check plans,
and to inform themselves of the require-
ments of the work. The duty to check the
plans does not impose the obligation to
pass upon the adequacy of those plans to
accomplish the purpose in view. The impo-
sition of green building standards through
legislation, such as Connecticut’s Green
Building Standards Act, arguably changes
that dynamic.

A significant concern for contractors
on green building projects is the need to
obtain the certification of compliance with
the green building standards. If the con-
tract states that the contractor is respon-
sible for achieving certification, any failure
to achieve that certification would create
liability for breach of contract and/or neg-
ligence. Green building projects change
the traditional model and roles in several
respects, as evidenced by projects built in
sister states with laws that have been on
the books much longer than Connecticut’s.
First, some contracts have attempted to
shift responsibility for a project obtaining
green certification to the contractor, much
in the way performance specifications do.
Contractors should be wary of specifi-
cations that shift the obligation to obtain

certification solely to the contractor, espe-
cially if the design team is specifying certain
green building materials without any input
from the contractor.

The new green building trends also
permit and facilitate the second varia-
tion from the traditional model: increased
collaboration and coordination, in the
design phase and after, between own-
ers, designers, and contractors. This
increased collaboration also creates
potential liability for contractors where
none previously existed. For example,

because of a contractor’s unique familiar-
ity with building materials, a contractor
may be asked to suggest and/or select
green materials for a particular project. If
a contractor agrees to collaborate on proj-
ect design and constructability by select-
ing green materials necessary to comply
with design specifications, contractors
could foreseeably lose the protection nor-
mally afforded under the Spearin doc-
trine. Moreover, assuming responsibility
for selecting green materials could lead to
potential product liability claims.
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Courts have yet to fashion rules of lia-
bility peculiar to green building projects
in Connecticut, and the law is just begin-
ning to develop in other states as well. Any
liability analysis would likely depend on
the application of existing exceptions to
the Spearin doctrine, such as the scope
and timing of the input that a contractor
provides in the preparation of the design
documents and the contractual division of
responsibility between the designer, owner
and contractor.

Consequential damages

Contractors who lack experience in
sustainable building projects risk exposure
to claims for consequential damages that
result from a project’s failure to achieve
certification under the new green building
laws. Unanticipated liabilities stemming
from lost sales, termination of leases and/
or rent rebates to tenants as compensation
for unfulfilled expectations, and loss of tax
credits are a few of the dangers lurking
beneath the surface of green building proj-
ects for contractors unfamiliar with the law
or their contractual responsibilities. A thor-
ough contractual risk analysis should be
undertaken in initial pre-bid assessment
and again during contractual negotiation to
identify these potential pitfalls.

One of the earliest green building
cases arose because a contractor and
owner failed to recognize the financial
risks implicated by the state of Maryland’s
green building laws. In Southern Build-
ers, Inc. v. Shaw Development, L.L.C.,
a contractor that built a condominium
in Somerset County, Maryland, filed a
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$54,000 mechanics’ lien against the proj-
ect in 2006. The owner countersued seek-
ing, among other things, $635,000 in lost
tax credits it would have been entitled to
under Maryland’s green building laws if
the project had been certified in accor-
dance with the United States Green Build-
ing Council’s LEED rating system. The
owner alleged that the contractor failed
to “construct an environmentally sound
‘green building’ in conformance with the
LEED rating system.”

The contract between the owner and
the contractor in Southern Builders, Inc.
v. Shaw Development, L.L.C., failed to
clearly delineate which party bore the risk
if the owner was unable to secure the own-
er’s anticipated tax credits. Although this
lawsuit settled out of court and provides
no clear guidance on how the judiciary is
likely to rule on these types of issues, its
lesson for contractors is clear: make sure
responsibilities, and the owner’s expecta-
tions, are clearly defined before the par-
ties sign the contract.

Managing green
building risks

The risks associated with satisfying
green construction laws can be satisfac-
torily managed. First, a contractor should
avoid expressly assuming sole responsibil-
ity for achieving certification required by the
contract or local law if they do not control
or have any input into the design. Clauses
imposing blanket liability on the contractor
for failing to achieve certification under the
applicable law should either be negotiated
out of the contract, or softened to reflect
the extent of the contractor’s participation
in the design phase. In addition, contract
documents should include language that
clearly delineates performance and certi-
fication expectations, and explicitly limits
a contractor’s liability if asked to provide
input on material selection. The contractor
should also reaffirm, in writing, the owner’s
implied warranty of design except to the
extent of the contractor’s design input.

If a contractor chooses to provide guid-
ance and advice on material selection, that
guidance and advice should be limited
to materials with which the contractor is

familiar. A contractor should by no means
guarantee new materials with which it is
unfamiliar. In addition, a contractor required
to assume responsibility for obtaining cer-
tification under the law and/or providing
guidance on material selection should
maintain adequate errors and omissions
insurance as these activities are usually
not covered under general construction
liability policies.

Finally, contractors should consider
negotiating liquidated damages provisions
that limit financial exposure for failing to

achieve certification to cap potential expo-
sure. These provisions could address issues
that arise from alterations to the construc-
tion project that affect the building’s overall
performance and cap a contractor’s expo-
sure for “green damages.” :

Timothy Corey, Jared Cohane and
Michael Pendell are members of the Con-
struction and Public Contracts practice
at Hinckley, Allen & Snyder LLP, a multi-
service law firm ranked nationally in 2010
as a Tier 1 Construction Law Firm by U.S.
News and Best Lawyers.
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