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PAYMENT BOND RECOVERIES 
Accordingly, the subcontractor filed a demand 

for arbitration against the general contrac­
tor making the same allegations that it had 

within the complaint. After two days of hearings 
(which is unusually short for a construction dispute 
involving hundreds of thousands of dollars in dam­
ages), the evidence phase was closed. The arbi­
trator subsequently issued a decision against the 
9ane ra I contractor fa r a tota I amaunt in exces s of 
$1.2 million which consisted 01 breach of contract 
damag es of over $310,000 to 9ether with vi olati ans 
of M.G.L. c. 93A in the amount of $625,000 plus 
inte rest and attorneys' fe es of $270,000. 

Th e su bco ntractor then so u9ht to co nli rm th e 
awa rd aga inst both the surety and th e ge nera I co n­
tractor. The surety contested the punitive dam­
ag esand th e atto rn eys' fe es asp ect 01 the award. 
Th e su rety's pos iti on wa s that the bon d covers 
only labor, materials and equipment which are 
furnished to the project and not punitive damages. 
The surety also pointed out that the subcontractor 
had not filed a demand for arbitration against the 
surety but only against the general contractor. 

While the surety was aware that arbitration 
was proceeding on the various issues, it had never 
been the subject 01 a demand for arbitration and 
did not participate. The subcontractor sought to 
hold it liable on the basis that it was responsible 
fa r the acti 0 ns 01 Its pri nc ipal, i. e. th e gen era I 
contractor. The court disagreed and said that the 
fa i lure to pa rti cipate inan arb itrati on in wh ich it 
was not a party did not make it liable. It claimed 
also th at Ihe scop e of coverage of the insu ranc e, 
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i. e. the paym enl bond was a question for th e co urt 
an d nol for the arbitrator as to whether there was a 
requ ire ment on the part of the surety to arb itrate. 

The only liability which would therefore be 
sustainable against the surely would be for the 
co ntra ct damag es pIus th e inle rest. As the gen­
eral contractor was, in essence, out of business 
an d inso Ive nt. th e subco ntractor was, Ih erelore, 
go ing to bel imited to recovery of 0 nIy its breach 
of contra ct dam ages pIus inle re st and non e of the 
hundreds of thousands in punitive damages which 
it had lIeen awarded recovery by the arbitrator and 
Superior Court Judge. 

The holding of this case illustrates the impor­
tance of making sure that if you are going to lie 
proceeding in arbitration, you must be cerlain to 
include all of the players from whom you may be 
seeking relief and avoid a potential problem such 
as !leveloped in this case. While a party may chal­
lenge whether it has the obligation to participate in 
an arllitration, if one doesn't make the demand an!l 
assert th e right, you co ul d waive it and. the refo re, 
miss the op po rlu nity 10 gel payments fo r porli ons of 
your damages.• 
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