Past articles have reviewed the importance of
timely assertion of a claim against a payment bond.
On public projects, the timing of such claims is set
by statute (M.G.L. c. 149, §29). The statute requires
that legal action be commenced within one year
of the date of last performing work on the project.

(Note:

Sub-subcontractors must have also given

written notice to the general contractor of any claim
within sixty five (65) days of last performing work.)

recent decision from the
Massachuselts  Appeals
Court has addressed one

component of what con- |

stitutes the “last work™
as 10 when the clock begins (o tck,
According to the court, the one year
statute of limitajons period for a bond
claim begins (0 run when a subcontrac-
tor completed the subconiraci work in
its entirety. The appellate courl re-
versed a lower court decision dismiss-
ing a subcontractor’s claim based on
the one year requirement of M.G.L.

The plaintiff was a HVAC sub-
contractor that performed work on
a public school construction project.
Claiming il was owed payment for

'~ certain work performed on the proj-

ect, the plaintilf brought suit against
the general contractor and its surety
seeking payment on the surety bond.

i After the plaintiff filed its action, it

c. 149, §29 based on its completion of |

change order work.
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settled all of its claims with the surety
except one ¢laim, which was based on
a change order request totaling more
than one hundred thousand dollars.
The claim was based on allegedly
misleading bidding documents, which
failed 10 highlight certain changes 10
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HVAC work. Since the claim arose
oul of problems with the bid docu-
ments, the surety served a third-party
complaint against the (own, passing
the subcontractor’s claim through to
the town. This third-party complaint
was served afier the one year siatuto-
ry limitation period for bond claims
had passed.

In defense, the town argued that
subcontractor’s change order
claim should be dismissed under the
one year statute of himitations. Ac-
cording 10 the town, the sole claim
against 1t was based on change order
work, which the subcontraclor had
completed more than one year before
the town was sued. Therefore, in
the town's view, the statute of limi-
1ations period prevenied the subcon-
tracior from recovering against the
town. The lower court agreed and
dismissed the ¢laim. As a result, the
subcontractor appealed.

the

On appeal, the court rejected the
town's view ol the statute of limita-
tions period. Rather than locking

continwed on page 13
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to the third-party complaint o de-
termine whether the subcontractor’s
claim was ume barred, the court
looked 1o when the subcontraclor
filed its bond claim initially. The
court noted that the subcontractor
had. in fact, completed its change or-
der work in March of 2000 and did
not bring its bond claim until April of
2001, more than one year after com-
pleting the change order work.

The court, however, stated that
the subcontracior continued to work
under its contract umil August of
2000. when it completed the subcon-
tract work 1n its entirety. Thus, the
subconiractor finished performance
under the subcontract within one year
of filing its bond claim. Therefore,
the court concluded the subcontractor
filed its bond claim within one year
of completing its work under the sub-
contract.

According 1o the court, there
was no evidence that the change or-
der work was done under a separate
or independent contract. Further,
the court stated there was no evi-
dence that the contract price could
be apportioned so that an identifi-
able amount could be atiribuled to
the change order work. [f this were
the case, the court noled, the one
year statutory period might have be-
gun when the change order work was
completed. Since the change order
work was done under a single con-
tracl, however, the court concluded
that the statutery period hegan when
the subcontractor compleled perfor-
mance of the subcontract in its en-
tirety. Since the subcontractor filed
its bond claim within one year of
complening the subcontract in its en-
tirety, the court ruled that the lower
court committed error by dismissing
the subcontraclor’s claim.

The surety’sthird-party complaint
contained only one claim against the
town, which was based on change
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order work performed by the subcon-
tractor, which had been compleled
more than one year before the suit was
filed. For purposes of the statuie of
limitations period, however, the critical
time was when the subcontractor filed
its bond claim initially, not when the
surety served its third party-complaint
against the town. Since the subcontrac-
tor filed 115 bond claim within one year
ot completing the subcontract work in
is entirety, the lawsuit was timely,

As a result, the subcontractor’s
claim was not extinguished merely
because the surely passed the claim
through to the town after the one
year period had expired. This case
illustrates the many nuances that can
emerge 10 bond and other construc-
non claims. I also illustrates the
importance of getting a bond claym
promptly filed to aveid any issue
with the short limitations for filing
bond claims. W

‘l

www.adlerta

TANK RENTALS

¢ 21.000 &10.000 Gallon Steel Frac Tanks
* Epoxy Coated, Carbon Steel, Steam Coils,
Opean Top, Weirs, Vapor Tight
» Safety Stairway & Guard Raif
* Welding For Special Project Neads
* On-Site Tank Cleaning Service
» Covering the antire northeast region

krentals.com

21,000 Gallon Frac Tank

1-800-421-7471
ADLER TANK RENTALS

SERVICING ALL OF NEW ENGLAND

7 Day 24 Hour Emergency Service
New England: 1-774-245-6623

“BUY FROM THE ADVERTISERS IN CONSTRUCTION OUTLOOK” i3



