pproximately one year ago, UCANE,

Associated Builders and Contractors

'ABC) and Construction Industries of
Massachusetts (CIM) filed a protest with the
Bid Protest Unit of the Attorney General’s
Office challenging the manner in which a lo-
cal awarding authority had conducted the
prequalification of contractors for a Water
Treatment Project. The challenge was the
result of a growing concern that local au-
thorities were not provided with adequate
guidance as to how to conduct the prequali-
fication process in an objective and fair man-
ner. The purpose of the protest was not to
undo the results of this particular process,
but to convince the Attorney General that
additional guidelines were needed for future
procurements.

The August, 2007 issue of Construction
Outlook magazine addressed the subject of
local prequalification in an article entitled
“UCANE Challenges Arbitrary Prequalifica-
tion,” and focused on this challenge. The
Attorney General was convinced by the
evidence presented at the hearing that ad-
ditional guidelines were warranted. Draft
guidelines were submitted by the Asso-
ciations to the Attorney General, who then
presented them to DCAM. After numerous
reviews and public comment, DCAM issued
the Guidelines in Aprii, 2008.
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Revised Prequalification Guidelines

goals of fair evaluation of contractors

and promote interest in public con-
struction projects to generate the greatest
number of qualified bidders for a given pub-
fic construction job. The revised guidelines
also implemented practical prequalification
procedures in addition to providing clarification
of the prior guidelines. The revised guidelines
suggest that if the contract documents are com-
plete and available for review, it may be benefi-
cial to allow contractors to review the drawings,
specifications and other contract documents
during the prequalification process “in order to
increase interest in the project.”

The guidelines note that standard form
RFQ packages are generic so that each pack-
age must be customized with project specif-
ic information. As a result, the new guideiines
state that “it is important that the project specific
information be easily identified for review and
response by interested contractors and subcon-
tractors.” In addition, if an awarding authority
is also prequalifying all or some subconiractors,
notice must be provided in the RFQ. If the proj-
ect is subject to discretionary prequalification
and the awarding authority is only prequalifying
certain trades for the project, trades “should be
clearly indicated in the RFQ.”

As emphasized during the protest hear-
ing, revised guidelines must also provide
for a fair evaluation of contractors. The re-
vised guidelines state that “the Prequalification
Committee should ensure that the criteria and
process they use is applied consistently and
equally to all interested general contractors and
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The new guidelines reflect the policy
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subcontractors.” To that end, the guidelines now in-
clude specific directions addressing “specific project
experience”

The new guidelines advise an awarding authority
to specify the type of similar experience sought for
the project, and provides a hst of examples illustrat-
ng when projects are “similar”. For example, the new
guidelines suggest that projects are similar when they
are of similar size, budget or type. In addition, simi-
lar projects are those that employ similar specialized
sub-trades, have similar scheduling requirements,
site constraints or operating constraints.

Furthermore, similar projects include those that
involve the renovation of an existing structure or in-
volve historic preservation issues. These clarifica-
tions will not only assist awarding authorities in deter-
mining whether a proposed contractor is qualified to
perform the work, but also assist contractors prepar-
ing statements of qualification.

The new guidelines also incilude practical as-
sistance for evaluation of contractors and sub-
contractors. That is, the new guidelines include a
five year time limitation for reporting management
experience and Minority Business Enterprise and
Women Business Enterprise compliance records.
The new guidelines acknowledge that despite the
absence of a statutory reporting time period, a limit
of five years “should provide sufficient information to
the awarding authority t¢ reasonably evaluvate” the
experience of the proposed management team and
the MBE/WBE compliance records of an interested
contractor.

in addition, under the new guidelines, the
Prequalification Committee must check all refer-
ences before assigning points in connection with
an interested contractor's project references.
The guidelines state that the Prequalification Com-
mittee, “should endeavor to check all references
provided and check the DCAM evaluation files for
‘similar projects™ listed in the centractor's statement
of qualifications.

The revised guidelines also shed light on an
awarding authority’s evaluation of a contractor’s
financial outlook. In evaluating a contractor’s ca-
pacity to complete a project, an awarding authority
ought to request contractors to submit revenue under
contract for the next three years. The Prequalifica-
tion Committee should be wary that an interested
contractor having higher revenue under contract is
not necessarily an indicator of greater financial ca-
pacity to perform the project.
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The new guidelines acknowledge
that despite the absence of a statu-
tory reporting time period, a limit of
five years “should provide sufficient

information to the awarding authority
to reasonabiy evaluate” the experi-
ence of the proposed management
team and the MBE/WBE compliance
records of an interested contractor.

Likewise, less revenue under contract is not nec-
essarily an indication that an interested party does
not have sufficient capacity to perform the project.
To the extent it lacks sufficient expertise to make an
objective financial determination regarding financial
capacity, the prequalification guidelines encourage
the Prequalification Committee to engage assistance
in its review of information regarding revenue under
the contract.

The guidelines also clarify that the awarding
authority must request that interested contrac-
tors provide a commitment letter for payment and
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performance bonds in an amount equai to 100%
of the contract vaiue which is the estimated con-
struction cost of the preject. The contract value
for subcontractors is the estimated contract amount
of the filed sub-bid trade work.

in order to achieve the greatest number of
qualitfied bidders, additions were added In con-
nection with notice and advertisement of an
awarding authority’s RFQ. Under the new guide-
lines, an awarding authority “may wish” to advertise
the RFQ in other project notification services in order
to maximize responses and ensure an adequate poo!
of interested parties that may lead to sufficient num-
bers of prequalified bidders.

Although the public notice must be given two
weeks prior to the deadline for submitting responses
to the RFQ, the revised guidelines suggest that “ide-
ally”, the public solicitation should be given as ear-
ly as possible for the purpose of encouraging “the
greatest response to the RFQ.”

The revised guidelines also clarify the review
and consideration of third-party information. An
awarding authority “may, at its option” review and con-
sider the third-party information but that “due pro-
cess considerations require” a contractor impacted
by third-party input o be afforded an opportunity to
review the information and provide a response.

The revised guidelines aiso make clear that
update statements, provided in follow-up to a
statement of qualifications, are not public re-
cords. Although the previous version of the guide-
lines stated that an interested party’'s statement of
qualifications was not gpen for public inspection, the
previous DCAM guidelines did not address whether
update statements are also confidential. The confi-
dentiality of the update statement is now clear.
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tn conclusion, UCANE'’s efforts were reward-
ed with revised guidelines to ensure that con-
tractors and subcontractors who are submitting
proposal for prequalification will be evaluated
with more standards and overall fairness.

Author’'s Note: | would like to acknowledge
the assistance of Robert Ferguson, an Associ-
ate in the Construction and Procurement Prac-
tice at HAS, who reviewed and compared the old
and new guidetines which is the cornerstone of
this articie. B
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