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" snl Es e : The Appeals Court Issued an unpub-

lished decision al the end of Ocfober

: in a case where costly litigation could
" / : L, have been avoided.

The case arose oul of a public con-
struction project. The millwork subcon-

g;'im"‘ A;‘gf t tractor asserted claims against the gen-
.m.:t.rs b - eral for additional compensation. The
TELJ (617) 825-3600 B sub’s time for completion was a major
Fax: (617) 825-1073 ; issue at trial and on appeal.
= The general contractincluded a “time
Auburn, MA » i is of the essence” clause and provided
487 Washington Street, Bt. 20 & - that the project had to be substantially ﬁn:f;'it'knmiﬂl ;‘*‘Eﬂ'i‘ ;T:: [lﬂﬂh;iﬁlﬂl::.:ﬂ:j;
d e spp 1 &l A Sl o o s 1) B¢
fel: (508)832-8500 _ L, complefe within 540 days of the town's A days from tha natice 1o procesad; (2) 540 days
Fax: {508) 832-8503 f o issuance of a notice fo proceed to the  yym he genaral confractor’s notica that it intanded
general. to award a subcantract o the sub; and (3) 540 days
Candia. NH The general sent a letter informing the "'3""5';;;3'5 ':f':"'; E“b':t‘_‘”"a':t' e et
y 2 days allarihe parties exacuy e subconiract,
133 Raymond Roaad s, subcontractor that it was being awarded the genaral contractor hired a different firm 1o produce
Tel: (603) 483-2100 Ty, & subcontract, and the parties executed g mgior item that the sub was confracted to supply. The

v R o the subcontract three weeks laler. sul fited & lewsuit contending thet it had 540 days from

i The subcontract did not include g 'Me @8 of the subconiract o compiste #s work, &nd
- T Ny ; claiming that before the gensral could switch suppliers,
ATS Elllllﬂ ment ) specific completion date, but required 41, give notice under the subconiract. Al trial, the

completion with “due consideration™ subcontractor testified that it was capable of producing

Fax: (603) 483-2777

East Providence, Rl

77 Highland Ave, RL. 6 ¥ Is proud to announce that to the time specified by the awarding e fem within the 540 day fime peric.
Tel: (4M) 434-7700 _ We are the exclusive dealer for / authority for completion of the entire Calculating the 540 day time period from the dale
. el ] ; : of the town's notice 1o procead, the trial court reject-
Fax: {401) 438-4643 Kobelco Excavators \1 project. in a separate letler bearing the .\ '\ 0\ oe nasition, Since the sub hadn't
. in Massachusetts and : same date as the subcontract, the gen-  cympleted its work by this earlier deadling, the court
L Rhode Island R eral referenced the “time for comple- concluded that the general was not obligated 1o give

o’ tion" as “540 days.” conlicieed o page 29
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“Nationally Ranked First-Tier in the BEST
Litigation-Construction category by LS.
News & World Report and Best Lawyers™’
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_ U.S. News and Best Lawyers
T considered more than 10,000 law
T g 5E 81 firms in 170 metropolitan locations

U
. Ti T

e e Werims hadid Groip- nnd Bt Livarpers
- Sl [ R Nadis Lerip-ur 4

Many thanks to our clients, peers and friends whose
comments contributed to our being awarded a first-tier
national ranking in the Litigation-Construction category.
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natice 1o tha sub bafore swilching suppliers.

The Appaals Court uphald this decision on ap-
paal. The court ejactad tha sub's caleulation of tha
L40-gday complation period from the dale of tha sub-
confract as unreasonable, becausa i would allow
essentisl components of the praject to be complated
weeks gfter the substantinl completion dete for the
project 28 @ whale, The Appeals Court glso conclud-
gd that the subcontractor's calculation was contrary
ta the terms of the subcontract requiring the sulb to
complete s work with "dues consideration” to the fima
for camplation of the entire waork,

The result is that, atthough the subcontract did not
make the deadineclear, did not specificaily incorporate
tha general contracl’s substantial completion deadlina
by reference, and included only a vague refarence 1o
the time for compilation of the antire projact, the court
hald the subcontracior to the substantial complation
daadline spaliad out in tha general conlrack.

It iz not clear from the Appeals Court's decision
whathar the subcontraclor tried ba canfirm ils comple-
tion date with tha general. The sub might have avoided
timing prablams if it had. It may be that the sub thaught
its "B40-dey” deadline was clear. But the Appeals
Court held that the subconirectors interpretation of the
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desdine was unreasanable in light of the deadline for
substantial completion of the projact as a whola, This
liming issue was fatal to the subcontractor's position.

There are two practical takeaways
from this case.

The first is a fresh reminder that dead-
lines matter, especially in Massachusetts
where the courls can be very sirict on tim-
ing and notice issues. The court applied
a strict interpretation as to timing here,
holding the subconitractor o a deadline
that wasn't clearly identified in the sub-
contract.

The second is fo use clear and com-
plefe subcontracts. Dolng so can be an ef-
fective litigation avoidance fool. While the
general contractor ultimately prevailed in
this case, it was only after experiencing
and managing Iitigation, at the trial court
fevel and on appeal. This time-consum-
fng and costly litigation likely coufd have
been avoided if the subcontract included
a specific complefion date. B
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