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‘When Congress has acted to regulate gambling in the past, there
often have been unintended consequences. Thus, for example, when
Congress passed the Indian Gaming Regulatory Act (the “IGRA”),?
it “meant to spur economic opportunity and growth on poverty-
stricken and remote Indian reservations ... The aim of IGRA was
Indian empowerment, ... [and] many members believed [their 1988
congressional vote] was authorizing bingo parlors on remote tribal
lands.”® However, “[m]any of those who were meant to benefit from
IGRA have not, ... [and] today, [the law] might as well be renamed
the “Law of Unintended Consequences.”™ Similarly, Congress likely
did not anticipate that the Unlawful Internet Gambling Enforcement
Act (the “UIGEA”)* would result in fantasy sports league opera-
tors using it as a blueprint for daily sports-based games.® Finally,
when Congress passed the Wire Act in 1961,7 the members likely
did not expect that four-decades later it would be used to prohibit
non-sports-related gambling involving wire transmissions, as it was

until the Department of Justice (“Dol”) issued its 2011 opinion that
A FE D E R AL LAW limited the Wire Act to sports-related gambling.® As stated by the
Dol in that opinion: “The Wire Act’s legislative history reveals that
R ESTR I CTI N G Congress’s overriding goal in the Act was to stop the use of wire
communications for sports gambling in particular’” “Congress’s
| NTE R N ET G AM B LI NG decision to expressly regulate lottery-style games in addition to
sports-related gambling in [the Interstate Transportation of Wager-
C O U LD L E AD TO ing Paraphernalia Act'’], but not in the contemporaneous Wire Act,
further suggests that Congress did not intend to reach non-sports

U N I NTE N D E D AN D wagering in the Wire Act.™!
In this publication and elsewhere, much has been written about
D EVASTATI N G the possible effects, intended and unintended, of the identical “Wire
Act fix” bills introduced on March 26, 2014 by Senator Lindsey
C O N S EQ U E N C ES FO R Graham (R-SC) and Representative Jason Chaffetz (R-UT)."? While
those bills (collectively, the “Bill”) purport to “restore” the Wire Act

STATE LO-I_I-E R I E S to the meaning given it prior to the DoJ Opinion, they in fact would

result in the prohibition of many lottery activities that today are im-
portant to state lotteries’ revenue generating efforts.

By Mark Hichar If the Bill became law, the Wire Act would prohibit a gambling

. 1 business from using any network involving a wire or like connec-
Hka]e_y Allen and Snyder, LLP tion, including specifically the “internet,”” to transmit in “interstate
www.hinc kleyallen .com or foreign commerce”:
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(A) any bet or wager, or

(B) information assisting in the placing of any bet or wager,'*or

(C) a communication entitling the recipient to receive money or
credit as a result of any bet or wager.

However, the Bill contains four exemptions, which would:

(1) preserve the status quo as to internet betting on horse races;'

(2) preserve the status quo as to internet betting on charitable games;'®

(3) notapply to pay-for-play online fantasy sports tournaments con-
ducted in accordance with the UIGEA; and

(4) not change or limit “the ability of a State licensed lottery retailer
to make in-person, computer-generated retail lottery sales under
applicable Federal and State laws in effect on the date of the en-
actment of [the Bill].” Thus, “in-person” lottery sales by licensed
lottery retailers would remain lawful to the extent they were law-
ful before the Bill became law.

Of course, among the Bill’s intended consequences is a ban on
sales of lottery games via PCs and/or mobile devices. However, if
the Bill became law, there would be other, seemingly unintended
consequences to state lotteries. For example, due to the wording of
the Bill’s fourth exemption (the “Lottery Exemption”), the amended
Wire Act would render unlawful the operation of a state lottery (in-
cluding traditional online games) by any current non-lottery state that
had not enacted lottery legislation by the date the Bill became law.

In addition, due to the ambiguity of the “in person” sales require-
ment in the Lottery Exemption, the exemption likely would not cover
and thus it would be unlawful for a state lottery to (1) operate video
lottery games where the video lottery terminals exchanged wagering
information (even if not actual wagers) with a central system via the
“internet” (i.e., a network of interoperable packet switched data net-
works), or (2) to sell lottery games via player-activated terminals (be-
cause such terminals exchange wagering information with a central
system via the internet). This would be true even if the wager-related
transmissions were between points in the same state, because the Bill
clarifies that the phrase “uses a wire communication facility for the
transmission in interstate or foreign commerce,” as used in the Wire
Act, “includes any transmission over the Internet carried interstate or
in foreign commerce, incidentally or otherwise.” (emphasis added)
Thus, if the intermediate routing of the wager-related transmissions
crossed state lines (or was considered to cross state lines), it would
violate the Wire Act, when the Lottery Exemption did not apply."”

Advocates of the Bill have claimed that state lotteries’ concerns
about video lottery gaming and player-activated terminals are unwar-
ranted, and that the Lottery Exemption would exempt from prohibi-

tion such lottery activities.'® However, the Lottery Exemption does
not appear to “carve-out” such lottery gaming, and thus state lotteries’
concerns are indeed valid.

Specifically, courts and regulators have often distinguished between
“in-person” sales and sales via vending machines. For example, in 1993
a California court was called upon to determine whether a California
state law governing the sale of cigarettes preempted a local ordinance
adopted by the City of Rancho Mirage."” Describing the state law, the
court stated that it “identifies the person liable in the event the pro-
scribed sale is accomplished through a vending machine rather than
in person.” The Court thus distinguished between sales via a vending
machine and “in person” sales (the latter being over-the-counter sales
by a sales clerk), making clear that they were different methods of sale.
The Washington Supreme Court made a similar distinction, noting in a
2008 opinion, that in an earlier case, it ““struck down an ordinance taxing
vending machines but not-in person sales.””! Finally, Providence, Rhode
Island is among the cities that distinguish between “in-person” sales of
tobacco products and sales of such products via a “vending machine.”

Thus, because courts and regulators in other contexts have distin-
guished between “in-person” sales and sales via a vending machine,
concerns regarding the Bill’s application to video lottery and player-
activated lottery sales terminals are valid. Looking to the above cases
and regulations as guidance, a court could interpret the Lottery Ex-
emption in the Bill as not applying to—and thus not preserving—the
ability of state lotteries to (1) conduct video lottery gaming where the
video lottery terminals exchange wagering information with a cen-
tral system over a wide area network, or (2) sell lottery tickets via
vending machines or by any method other than over-the-counter sales
involving personal interaction between a sales clerk and a purchaser.

The above illustrates but two unintended consequences of the
Bill—the elimination of player-operated lottery ticket vending ma-
chines and the prohibition of certain video lottery games. Others
would no doubt become evident if the Bill were to become law. (One
consequence of the Bill that seems entirely intentional, incredibly,
would be its elimination of certain rights Indian tribes had prior to
the DoI’s 2011. Nothing in the Bill addresses Indian gaming, and the
concerns of Indian tribes have simply been ignored.)*

In summary, as has been the case when Congress regulated gaming
in the past, if the Bill became law, there would be unintended conse-
quences, and those affecting state lotteries could be devastating in ef-
fect. For this reason, among others, the regulation of internet gaming
should be left to the individual states—which historically have been
allowed to regulate gaming occurring within their borders. States
have historically performed this regulatory responsibility prudently
and wisely, keeping in mind the sensibilities of their citizenry. ®
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